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Preface

This Enforcement Manual is intended to serve multiple purposes. The division’s
compliance and enforcement philosophy is reflected in this manual. It may be used to train new
employees in the mechanics of licensing enforcement actions. It will serve as a reference manual
for experienced Division of Licensing Program (division) staff. It outlines the myriad
enforcement options available. The manual will help ensure consistency in division enforcement
actions.

The division’s enforcement procedures, from technical assistance and consultation
through appeal, are described. This manual, however, should not be the exclusive information
resource used by division staff in performing enforcement duties. The manual is the starting
point and provides an overview of the division’s enforcement philosophy, statutory authority and
responsibilities, regulatory framework, standard operating procedures and guidance documents.
Staff must consult guidance specific to the enforcement action at hand.

Consultation with other inspectors, administrators, home office enforcement staff and
program consultants is encouraged.

This enforcement manual replaces all previously issued manuals and guidance and
reflects current procedures, materials, and information. When updates of the manual, forms, or
templates occur, home office enforcement staff will notify division staff that the enforcement
manual, forms or templates have been updated, and the location of the updated material on the
L drive.
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Part I.
Glossary

Administrative appeal: A broad term used for the appeal process available to an applicant or
provider pursuant to the Administrative Process Act (APA), 8 2.2-4000 of the Code of Virginia,
when a sanction is imposed by the department. The administrative appeal process encompasses
informal fact-finding proceedings and formal hearings.

Administrative hearing: A hearing that is conducted pursuant to § 2.2-4020 of the
Administrative Process Act. In licensing enforcement cases, an applicant or provider challenging
the department’s’ denial, revocation, or summary suspension of a license may request an
administrative hearing after an informal conference has been held or mutually waived by the
aggrieved party and the department. An order of summary suspension is applicable only to
assisted living facilities and children’s residential facilities.

Aggrieved party or appellant: For the purpose of challenging the imposition of intermediate
sanctions, the aggrieved party or appellant is a licensee who has requested an appeal in
accordance with instructions provided after the department has given written notice of the
imposition of an administrative sanction or adverse action for an assisted living facility, adult
day care center, or child welfare agency.

For the purpose of challenging the imposition of ultimate sanctions, the aggrieved party or
appellant is a licensee, applicant, registered or exempt provider who has requested an appeal in
accordance with instructions provided after the department has given written notice of the
imposition of an administrative sanction or adverse action for an assisted living facility, adult
day care center, or child welfare agency.

Applicant: The business entity (person, corporation, partnership, association, limited liability
company, business trust or public agency) that has applied for a license.

Commissioner: The Commissioner of the Department of Social Services.

Compliance plan: An attachment to a consent agreement detailing corrective actions that an
applicant or provider will take to address violations and actions to prevent the recurrence of
violations.

Consent Agreement: A written agreement between the applicant or provider and the
department that acknowledges the applicant or provider’s agreement to perform specific actions
to correct violations on which the sanction is based and to remain in compliance with laws or
regulations.

Consistency in decision-making: The result of comparing the facts of a specific case to similar
previous cases to arrive at the best decision in a particular case. Consistency does not mean
uniformity; it means applying regulatory enforcement principles in a similar way in similar cases
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DOLPHIN (Division Of Licensing Programs Help and Information Network): The
department’s data system that serves as a tool for the work of licensing staff to manage
information for applicants and providers who are either licensed, registered, or exempt from
licensure.

Enforcement database: A tracking system for recording key information and activities
associated with enforcement actions, and the appeals of such actions.

Enforcement: Imposition of sanctions or actions by the department against applicants and
providers that violate statutes and/or regulations in ways that negatively impact the health,
safety, and welfare of children or adults in the care of facilities regulated by the department.

Enforcement Review Committee: Adult and children’s committees established by the
department to ensure that (1) the findings used to support sanction(s) are defensible, (2) the
process used to determine outcome(s) is transparent and fair, and (3) all parties, including the
department, are held accountable for protecting vulnerable adults and children in settings other
than their homes.

Final Order: A notification to an applicant or provider of the department’s final case decision
to deny or revoke a license, issued after administrative appeals are foregone or exhausted.

First step review: A first level dispute process available for an applicant or provider to pursue
when he has concerns about licensing or registration procedures, interpretation of standards,
actions of licensing personnel or he desires to challenge inspection findings or conclusions.

Hearing coordinator: The person designated by the department to coordinate requests for
informal conferences and administrative hearings.

Hearing officer: An attorney selected from a list maintained by the Executive Secretary of the
Supreme Court in accordance with § 2.2-4024 of the Code of Virginia to preside at an
administrative hearing following an informal conference. The hearing officer prepares findings
and makes recommendations to the Commissioner, who renders the final decision in cases
involving enforcement action against an applicant or provider.

Informal Conference: Means a fact-finding procedure available pursuant to §§ 2.2-4019 and
2.2-4021 of the Administrative Process Act. It refers to the first step in the appeal of a licensing
enforcement action, the purpose of which is to give the aggrieved party an opportunity to
challenge the intended sanction or to offer a resolution of the dispute by a consent agreement.

Informal conference chair (the chair): The department-assigned staff member responsible for
conducting the informal conference.

Injunction: An injunction is a court order to close a facility.
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Inspection: An on-site compliance investigation to gather information and evidence needed to
make regulatory decisions related to issuance of a license and continued compliance with the
terms of licensure, or complaint resolution. An inspection includes variety of information-
gathering techniques, such as interviewing facility personnel, customers, and others
knowledgeable of the issues under consideration; observation of services and activities in
progress; examination of the physical plant and premises, equipment, supplies; and study of
pertinent records and documents.

Intensive Plan of Correction (IPOC): A written plan triggered by noncompliance that cannot
be addressed sufficiently through a plan of correction on a violation notice. In the IPOC, the
provider identifies systemic roots of violations with law or regulation and develops a strategy for
bringing a facility or program into compliance within an established period of time.

Intermediate sanctions: Any enforcement actions the commissioner may take to ensure prompt
corrections of violations pursuant to § 63.2-1709 of the Code of Virginia. Available actions
include: placing a licensee on probation, reducing licensed capacity or prohibiting new
admissions, mandating training, assessing civil penalties, requiring licensees to contact parents,
guardians, or other responsible persons in writing regarding health and safety violations,
preventing the licensee from receiving public funds and, for any assisted living facility or adult
day care center, petitioning the court to appoint a receiver.

Investigation: On site inspections and other activities used to gather information and evidence
sufficient to make regulatory decisions related to issuance, continued licensure or certification,
and complaint resolution.

Involuntary closure: Closing a facility through use of a denial or revocation of licensure; or in
conjunction with a denial or revocation, using an injunction or summary suspension to address a
provider’s continued operation of a facility without a license, or when a facility is considered
likely to endanger individuals in care, if allowed to operate during an administrative appeal.

Key health and safety standards: Minimum regulatory requirements identified as being
critical to protecting vulnerable children and adults from exposure to potential or actual harmful
conditions in children and adult care settings.

Licensing representative: A licensing specialist (child welfare unit) or a licensing inspector
within the operations unit. However, management may assign tasks or under special
circumstances and with management approval, licensing representative tasks may be completed
by persons in other positions within the division, such as licensing administrators, program
specialists, licensing technicians, or home office program staff.

Notice of Intent (NOI): Written notice of the commissioner’s intent to take any of the actions
enumerated in 88 63.2-1707, 63.2-1709, 63.2-1709.1, and 63.2-1709.2 of the Code of Virginia.

Problem solving conference: An informal proceeding not governed by the Administrative
Process Act, by which an applicant or provider may challenge the department’s procedures,
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interpretation of standards, or the actions of licensing personnel. A problem-solving conference
may also be requested by licensing staff to address certain issues. The proceeding does not
involve sworn testimony and is not governed by rules of evidence. See the definitions for “first
step review” and “‘second step review.”

Progressive enforcement: Means an approach by the department that begins with the least
punitive action needed to address noncompliance with laws and regulations and progressively
increases the severity of the action if noncompliance persists.

Provider: A provider is the business entity (person, corporation, partnership, association,
limited liability company, or public agency) that has been issued a license to operate an adult
facility or child welfare agency, a certificate of registration or an exemption from licensure to
operate a child welfare agency.

Repeat violation: Any violation that has been observed over two or more separate inspections or
investigations during the current licensure period of the facility/home.

Sanction: The application of a specific and appealable statutory or regulatory consequence for
failing to attain or maintain compliance. See definition for “intermediate sanctions” and
“ultimate sanctions.”

Special Order: An order imposing an administrative sanction issued to any party licensed
pursuant to § 63.2-1709.2 of the Code of Virginia by the commissioner or his delegate that has a
stated duration of not more than 12 months. The commissioner shall not delegate his authority to
impose civil penalties in conjunction with the issuance of special orders. A special order shall be
considered a case decision as defined in § 2.2-4001 of the Code of Virginia. The duration of the
special order is effective 30 days after notification of the issuance of a special order or at the
conclusion of all appeal steps.

Second step review: A second level dispute process available for an applicant or provider to
pursue when he believes that the statutes, regulations or departmental policies have been applied
or interpreted in a manner that was unreasonable, arbitrary or capricious. The second step
review is available to those applicants or providers who have completed the first step review, and
the review is accomplished through either a desk review or a conference conducted by program
supervisory personnel as assigned by the division director (or designee).

Systemic: Violations documented by the regulatory authority that demonstrate defects in the
overall operation of the facility or one or more of its components.

Ultimate sanctions: Any enforcement actions the commissioner may take to bring about an
involuntary closure of the facility pursuant to Chapter 17 of Title 63.2 of the Code of Virginia.
The available actions include a denial, revocation, and a petition to enjoin operation. In
conjunction with a denial or revocation, and relevant only to assisted living facilities and
children’s residential facilities, the department may issue an order of summary suspension. For
assisted living facilities, pursuant to § 63.2-1709.C, a summary suspension may suspend a
license or restrict or modify one or more operations at the facility. For a children’s residential
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facility, pursuant to 8 63.2-1737.E, a summary suspension only suspends the license.

Violation: Failure to comply with a requirement established in statute or regulation; sometimes
called "non-compliance.” Only the department with statutorily-established responsibility for
enforcement may cite a violation or require its correction.

Violation Notice: A violation notice is a written notification to a facility that the department has
observed or discovered a violation of law or regulation; the purpose is to initiate corrective
action that shall bring the facility into compliance. The violation notice includes the “description
of violation” which is completed by the division and the “plan of correction” prepared by the
applicant or provider to correct the violation or violations.
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Part I1.
Introduction

The department is responsible for monitoring the facilities that it has the statutory
authority to license, voluntarily register or certify to be exempt from licensing. The purpose of
monitoring is to ensure that these facilities comply with licensing requirements, which were
developed to protect the health, safety, and welfare of the individuals that the facilities have in
their care.

It is not in the best interest of those in care for non-complying facilities to operate beyond
a short period of time, unless the risks inherent in the operation of the program do not jeopardize
the protection of the health, safety, or welfare of the persons in care and there is evidence that the
facility can timely reach and maintain compliance with licensing requirements. It is not
appropriate for licensing staff to provide extensive on-site support to facilities that operate
marginally and which are cited for multiple violations or a pattern of violations without
implementing progressive enforcement.

Enforcement cannot be approached with a rigid set of rules. However, the department must
strive for fair and case-similar outcomes for similar incidents. The facts of each case will be
different. Case strategies and decisions must be considerate to case-specific variables.

The department is committed to providing the applicant or provider technical assistance or
consultation. For applicants, the department makes available pre-licensure training sessions,
conducts pre-licensure on-site inspections and offers technical assistance. For licensed
providers, the department holds provider meetings and trainings, conducts on-site training,
consultation, inspection monitoring and, if needed, provides extra inspection monitoring and
complaint investigations.

One of the primary goals of technical assistance or consultation is to prevent or limit risks to
the health, safety, or welfare of persons in care in licensed, voluntarily registered or licensure-
exempt facilities. Encouraging the provider’s compliance with standards will help ensure that
persons needing services can receive services in their communities.

10
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Part I11.
The Purpose of Enforcement

The purpose of licensing is to protect individuals in care through risk prevention and
reduction. Enforcement is one critical component of licensing. The three basic core principles of
licensing include:

1. The defined activity cannot be safely performed by the general public;

2. Certain individuals may safely be entrusted with the responsibility of carrying out
the otherwise prohibited activity upon demonstration that they meet pre-
determined licensing standards and other applicable statutes; and

3. The department will administer the provisions of licensing requirements,
including promulgating regulations, enforcing licensing requirements, and
suppressing illegal operations.

The primary focus of licensing is risk prevention and reduction. There are many forms of
risk reduction:

1. Developing licensing standards that, if followed, reduce or eliminate risks to
individuals in care;
2. Applying those standards timely and consistently;

3. Providing consultation, training and other support services to improve the skills of
applicants and licensees;

4. Working collaboratively with other regulatory and service agencies in common
interest areas; and

5. Using enforcement appropriately to prevent the initial licensure or continued

operation of providers who cannot or will not maintain satisfactory compliance
with licensing requirements.

The department’s role is to determine objectively whether an applicant or provider meets
pre-set criteria defined in applicable statutes and regulations. Licensing, including the exercise of
enforcement provisions, is not about punishment. Licensing is the determination that an applicant
or provider has adequately met all criteria necessary to perform the otherwise prohibited activity.

In its efforts to protect vulnerable adults and children, the department holds the applicant
or provider accountable for demonstrating compliance that is timely and reliable with applicable
statutes and regulations. The department achieves this through utilizing many tools, including:
(1) technical assistance; (2) consultation; (3) enforcement watch; (4) intensive plans of correction
(IPOC); (5) intermediate sanctions; and (6) ultimate sanctions. A consent agreement may be
considered at both the intermediate and ultimate sanction phase.
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Part IV.
Principles and Guidelines for Case Decision-Making

The department is statutorily responsible for providing regulatory oversight to promote
the protection of the health, safety, and welfare of individuals in care. The department’s
authority must be exercised in a timely and consistent manner. The enforcement laws,
regulations, manual, standard operating procedures and other guidance documents will assist
division staff in determining the appropriate enforcement action in a specific case.

It is the responsibility of the licensing inspector to weigh all information carefully, and to
examine the facts to determine if a preponderance of fact-based evidence exists to support an
enforcement action. A “preponderance of evidence” is evidence which is of greater weight or
more convincing than the evidence which is offered in opposition to it.

The violation notice is a fact-based description of how a facility is noncompliant with the
licensing requirements. After the inspector documents fact-based evidence of violations on the
violation notice, the inspector must consider whether the violation meets one or more of the
following characteristics:

1. The violation is a repeat violation within the current licensing period.

2. The violation is one of several violations that indicate a systemic problem. (For example,
the violations indicate a problem with recordkeeping in resident’s or children’s records
and with documentation in other recordkeeping areas).

3. The violation is one that shows a lack of understanding by the applicant or provider of
fundamental safeguards to maintain the health, safety or welfare of individuals in care. If
the applicant or provider, or their staff, did not recognize the danger of the action or
inaction, the individuals in care may face continued risks.

4. The violation shows that harm was inflicted on a person in care, or that the threat of harm
to the person in care is inherent.

The licensing inspector is encouraged to ask for assistance from home office consultants
at any point in the case decision process in order to write the violation in the most defensible way
or to discuss details of the case that would help determine appropriate options.

The licensing inspector also responsible for assigning a risk rating for any violation of a
regulatory requirement that has been designated a key health and safety requirement. When the
risk rating for one or more violations rises to a B-2 level, meaning harm is likely at a level of
serious severity or above, the inspector will complete the form, Assessment for Enforcement
Action to determine (1) whether a recommendation for an enforcement action should be made,
and (2) if so, what level or type of enforcement action to recommend.

Once the licensing administrator reviews and approves a recommendation for sanction
action, a Notice of Intent (NOI) is prepared listing serially standards with a risk rating of B-2 and
above for intermediate and ultimate sanctions, including repeat and systemic violations in the

12
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current licensure period. Violations cited during the current licensure period but were also cited
in the previous licensure period should not be listed serially in the NOI. However, in order to
make it a matter of record that a particular problem is ongoing across licensure periods, reference
can be made to violations from the previous licensure period that are repeated in the current
licensure period in the summary of the NOI.

Once the NOI prepared, it is then submitted to the enforcement consultant and tech, along
with supporting documentation indicated in Part V1 below.

The division uses the form, Assessment for Enforcement Action as guidance in
determining the best course of action in enforcement cases. This guidance form is just one
decision-making tool. The best tool for determining the appropriate enforcement action that the
inspector has is a professional fact-based opinion. It may also be helpful to consult with others,
such as other inspectors, a licensing administrator, and home office consultants. It is critical to
base the enforcement decision solely on the facts of the specific case. No matter how much an
inspector may believe that a certain enforcement action is justified, if the facts fail to support a
violation, taking an unsupported enforcement action weakens the department’s integrity and will
likely be unsustainable on appeal.

When examining a situation with documented violations of licensing requirements, it is
important to determine whether the applicant or provider is either unable or unwilling to comply
with the licensing requirements. Such a determination is key in (1) making an assessment of
whether the applicant or provider will be able to come into compliance with the licensing
requirements, and (2) what enforcement action will be most helpful in bringing about compliance
in the facts of that specific case.

Timeliness in taking enforcement action is critical. Standard Operation Procedure (SOP)
301 provides timelines for inspections. Delay, however, is sometimes unavoidable. In working
with other agencies, such as Child Protective Service (CPS) or the judicial system, keep in mind
that those agencies are operating under different statutory authority and may evaluate the
evidence and make decisions differently.

It is important that division staff timely process enforcement cases and not wait on the
final outcome, including final decisions of appealed CPS findings, of a CPS complaint or for the
final verdict of a criminal case. Although the outcomes reached by external agencies can provide
additional evidence that may support the department’s decision in a case, the department is not
dependent upon external decisions to drive enforcement decisions.

The applicant or provider is entitled to a prompt and full disclosure of (1) the violations
and supporting evidence that the inspector has found, and (2) the enforcement actions that the
department may take as a result of those violations.

Licensing protocol requires that when violations rise to the level of possibly warranting a
sanction, the inspector should give the applicant or provider general information about what it
means to be sanctioned, but not specify the specific sanction that will be recommended. The



Enforcement Manual | 14
Division of Licensing Programs
Department of Social Services

sanction(s) that is issued is a decision ultimately to be made by the director of the division. It
will be communicated to the applicant or provider through the issuance of a formal Notice of
Intent (NOI).
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Part V.
Review of Key Enforcement Methods Available

The department uses progressive enforcement to address providers with declining or
erratic compliance with licensing requirements. Progressive enforcement options may begin with
inspector offering technical assistance or consultation to the provider. Following the technical
assistance or consultation, the provider may be required to develop and implement a plan of
corrective action.

However, when violations place the health, safety, or welfare of individuals in care at
serious risk, or harm has occurred, the department will consider more progressive enforcement
options. The circumstances and the severity of risks or actual harm that have occurred will drive
the department'’s selection of the appropriate enforcement option to use.

Following technical assistance or consultation, the next progressive enforcement option
to consider is to require the provider to develop, submit and implement an IPOC, i.e., an
intensive plan of correction. An IPOC is not a sanction, but a tool of progressive enforcement. It
is a written proposal triggered by one or more egregious and/or systemic violations that cannot
be addressed sufficiently through a plan of correction on a violation notice. It is the last
enforcement option to contemplate before the option to sanction is considered. However,
depending on the circumstances and the severity of the violations, it may be necessary to bypass
an IPOC and go directly to a sanction.

Prior to 1998, the department had the authority only to deny or revoke licenses and
certificates of registration for egregious violations. Because a denial or revocation of a license or
certificate is the most severe form of enforcement action that can be taken by the department, the
department classified this level of enforcement as an “ultimate sanction.”

Since 1998, however, changes to Chapter 17 of Title 63.2 of the Code of Virginia provide
statutory authority for the commissioner to issue special orders to providers who are required to
be licensed. Special orders, referred to by the department as “intermediate sanctions,” are the
next level of enforcement options. Providers who are required only to obtain a certificate of
registration or who are given an exemption from licensure are not subject to special orders. The
commissioner may issue a special order only as authorized by the Code of Virginia.

Intermediate sanctions may be considered when serious violations continue to present a
risk to the health, safety, or welfare to individuals in care, but not to the extent that the program
must cease or be denied a license to operate. In the sequence of enforcement options, an
intermediate sanction is considered following the failure of an IPOC and before an ultimate
sanction is considered. These are the steps in progressive enforcement:

1. Offer technical assistance and consultation.
2. Request an IPOC from the provider.
3. Impose an intermediate sanction.

15
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4. Impose an ultimate sanction.

The sanctions that the department classifies as intermediate and ultimate sanctions are
listed in Chapter 17 of Title 63.2 of the Code of Virginia. The terms “intermediate” and
“ultimate” sanctions, however, are not found in Code of Virginia. “Intermediate” and “ultimate”
sanctions are the department’s terms for categorizing the severity levels of sanctions. However,
intermediate and ultimate sanctions cannot be issued concurrently.

Listed below are the two levels of sanctions and the respective adult and children’s
facilities that are subject to them as enforcement options:

Intermediate sanctions

Intermediate sanctions are applicable to assisted living facilities (ALF); adult day care
centers (ADCC); child day care centers (CDC); short-term child day care centers (ST-CDC);
family day homes (FDH); family day systems (FDS); child placing agencies (CPA); children’s
residential facilities (CRF); child care institutions (CCl); and independent foster homes (IFH).

As an intermedi